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SUMMARY 

Purchasers of residential property brought suit against the United States 
under the Federal Tort Claims Act in the United States District Court for 
the Eastern District of Virginia, seeking recovery of the difference between 
the fair market value of the property and the purchase price therefor, alleg- 
ing that they would not have purchased the properly if they had not relied 
on a negligent inspection and appraisal of the property made for mortgage 
insurance purposes by the Federal Housing Administration. The District 
Court granted judgment against the United States, and the Court of 
Appeals for the Fourth Circuit affirmed. (281 F2d 596.) 

On certiorari, the Supreme Court of the United States reversed. In an 
opinion by Whittaker, J., expressing the views of seven members of the 
Court, it was held that the purchasers’ claim was based upon negligent 
misrepresentation, and that such a claim is not actionable against the 
United States under the Federal Tort Claims Act, because 28 USC § 2680 
(h), which precludes recovery under the Act upon any claim arising out of 
misrepresentation, comprehends claims arising out of negligent, as well 
as wilful, misrepresentation. 

Douglas, J., dissented without opinion. 

Stewart, J., did not participate. 

SUBJECT OF ANNOTATION 
Beginning on page 1422, infra 

Construction and application of 28 USC § 2680 excepting specified 
claims from scope of Federal Tort Claims Act 

IIEADNOTES 

Classified to U, S. Supreme Court Digest, Annotated 


Claims § 12 — torts — negligent mis 
representation. 

1. The statute (28 USC § 2680(h)) 
which excludes recovery under the 
Federal Tort Claims Act upon any 


claim arising out of misrepresentation 
or deceit denies recovery on claims 
arising out of negligent, as well as 
wilful, misrepresentation. 

[See annotation references 1, 2, 4] 


1. Federal Tort Claims Act provision ex- 
cepting from coverage claim arising out of 
misrepresentation or deceit, 23 ALR2d 574. 

2. Construction and application of 28 
USC § 2G80 excepting specified claims 
from scope of Federal Tort Claims Act, 
6 L ed 2d 1422. 


ANNOTATION REFERENCES 


3. Extent to which state law is appli- 
cable in actions under Federal Tort Claims 
Act, 1 L cd 2d 1047. 

4. Federal Tort Claims Act, 1 ALR2ci 
222 . 
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Claims § 12 — torts — negligent mis- 
representation - — FIIA appraisal. 

10. A house purchaser’s claim 
against the United States for damages 
resulting from his reliance in pur- 
chasing the house on an allegedly in- 
accurate FIIA inspection and ap- 
praisal, made in connection with an 
application for FIIA insurance of the 


mortgage obtained by the purchaser, 
is a claim arising out of misrepresen- 
tation, within the meaning of 28 USC 
§ 2680(h), which precludes recovery 
under the Federal Tort Claims Act 
upon any claim arising out of mis- 
representation, and hence is not ac- 
tionable against the United States. 

[See annotation references 1, 2, 4] 


APPEARANCES OF COUNSEL 

William H. Orrick, Jr., argued the cause for petitioner. 
Lawrence J. Latto ai'gued the cause for respondents. 
Appearances of Counsel, p 1421, infra. 


OPINION OF 

Mr. Justice Whittaker delivered 
the opinion of the Court. 

Pursuant to the provisions of the 
National Housing Act of 1934, 1 as 
amended, the Federal Housing Ad- 
ministration (FIIA) is authorized, 
in certain instances, to insure the 
partial repayment of loans secured 
- 131,0 US 607] 

by mortgages executed *to finance 
the purchase of private residential 
properties. 2 When duly requested 
to do so by a qualified lender, the 
FIIA, through its appraisal staff, 
makes an inspection of property of- 
fered for sale in order to determine 
whether the property is eligible for 
FIIA mortgage insurance, and to 
assign an appraised value establish- 


THE COURT 

ing the maximum amount of mort- 
gage insurance obtainable.® 

The question for decision in this 
case is whether the United States 
may be held liable, under the Fed- 
eral Tort Claims Act, 28 USC § 1348 
(b), 4 to a purchaser of residential 
property who has been furnished a 
statement reporting the results of 
an inaccurate FIIA inspection and 
appraisal, and who, in reliance there- 
on, has been induced by the seller to 
*1360 US 698] 

pay a purchase price in excess *of the 
property's fair market value. The 
answer turns upon the correct inter- 
pretation of 28 USC § 2680(h), 
which precludes recovery under the 
Tort Claims Act upon “[a]ny claim 


1. 48 Stat 1246, 12 USC §§ 1701 ct seq. 

2. Section 203 of the National Housing 
Act of 1934, as amended, 12 USC § 1709, 
provided at the times here pertinent that: 

“(a) . . . The [Federal Housing] Com- 
missioner is authorized, upon application 
by the mortgagee, to insure as hereinafter 
provided any mortgage offered to him 
which is eligible for insurance as herein- 
after provided, and, upon such terms as the 
Commissioner may prescribe, to make com- 
mitments for the insuring of such mort- 
gages prior to the date of their execution 
or disbursement thereon .... 

“(b) ... To be eligible for insurance 
under this section a mortgage shall — 

“(2) Involve a principal obligation . . . 
not to exceed an amount equal to the sum 


of (i) 95 per centum ... of $9,000 of 
the [FIIA] appraised value (as of the date 
the mortgage is accepted for insurance), 
and (ii) 75 per centum of such value in 
excess of $9,000 

3. 24 CFR §§ 200.145, 200.146, 200.148 
(1959 ed). 

4. “[T]he district courts . . . shall 

have exclusive jurisdiction of civil actions 
on claims against the United States, for 
money damages . . . for injury or loss 

of property . , . caused by the negli- 

gent or wrongful act or omission of any 
employee of the Government while acting 
within the scope of his office or employ- 
ment, under circumstances where the 
United States, if a private person, would 
be liable to the claimant in accordance 
with the law of the place where the act or 
omission occurred.” 





Approved For Release-2002/01/03 : 


£« OD i of • ; ; misrepresen- 

rise to «,* he ™ aterial facts giving 
V. se the controversy are not in 

follows.’ and may be summa ™ed as 


UNITED STATES v NEUSTADT 

360 US 696 ’ G L ed 2d 614, ft s « 


617 


* , VS 699.1 
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document, stating that the F1IA 
“has appraised the property identi- 
*1366 US 700 1 

tied . . . and ‘"for mortgage insur- 
ance purposes has placed an FIIA- 
appraised value of $22,750 on such 
property as of the date of this state- 
ment. ( The FIIA appraised value 
does not establish sale price.)” 
(Emphasis in original.) 

Respondents moved into the house 
on July 10, 1957. According to 
their testimony, they had previously 
inspected the house “quite careful- 
ly,” and had found “absolutely noth- 
ing which would indicate the neces- 
sity for any redecoration at all.” 
The house was “immaculately clean” 
and the walls and ceilings “looked 
fine.” Howevsr, within a month aft- 
er respondents moved in, substantial 
cracks developed in the ceilings and 
in the interior and exterior walls 
throughout the house. When build- 
ing repair contractors were unable 
to ascertain the cause of the cracks, 
the original builder of the house and 
four FIIA field inspectors were sum- 
moned, and a thorough investigation 
was made by them. By drilling a 
hole through the concrete floor of 
the basement, it was discovered that 
the subsoil was composed of a type 
of clay which becomes pliable when 
moist. Dug to poor drainage condi- 
tions on the surface, water had 
seeped into the clay, causing it to 
shift beneath the foundations of the 
house and to produce the cracks 
which had appeared in the walls and 
ceilings. 

Ten months thereafter, respond- 
ents commenced this action against 
the Government, under the Federal 
Tort Claims Act, in the United 
States District Court for the East- 
ern District of Virginia, seeking re- 
covery of the difference between the 


fair market value of the property 
and the purchase price of $24,000. 
The complaint alleged that the 
FHA’s inspection and appraisal of 
the property for mortgage insurance 
purposes had been conducted negli- 
gently; that respondents were justi- 
fied in relying upon the results of 
that inspection and appraisal ; and 
that they “would not have purchased 
*[366 US 7<m 

the property for *$24,000 but for the 
carelessness and negligence of 
[FIIA].” 

After trial, the District Court 
found 10 that respondents “in good 
faith relied upon the [FHA’s] ap- 
praisal in consummating their con- 
tract of purchase,” and that “rea- 
sonable care by a qualified appraiser 
would have warned” respondents of 
the “serious structural defects” in 
the house which had been “prepon- 
derantly proved.” On that basis, the 
court adjudged the Government lia- 
ble in the amount of $8,000, which 
it found to bo the difference between 
the property’s fair market value at 
the time of sale ($16,000) and the 
purchase price ($24,000). 

On appeal, the judgment was af- 
firmed by the Court of Appeals for 
the Fourth Circuit, 281 F2d 596, 
over the Government’s sedulous ob- 
jection that recovery was barred by 
28 USC § 2680(h), which excepts 
from the coverage of the Tort Claims 
Act “[a]ny claim arising out of . „ 
misrepresentation.” Because of the 
importance of the question, and to 
resolve an appai'ent conflict between 
the Fourth Circuit’s decision and the 
holdings of other Circuits uniformly 
construing the “misrepresentation” 
exception of § 2680 (h) to preclude 
recovery on closely analogous facts, 11 
we granted certiorari. 364 US 926, 

5 L ed 2d 265, 81 S Ct 354. We have 
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JO. There is no right to a jury trial under 
the Tort Claims Act. 28 USC § 2<102. 


1.1. the eases are cited and discussed at 
PP- GI9, 020, infra. 
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concluded that the interpretation 
adopted by the Fourth Circuit is 
erroneous, and that the Government 
must be absolved from liability. 

In its complete form, § 2630(h) 
excludes recovery under the Federal 
fort Claims Act upon “ [a] ny claim 
arising- out of assault, battery, false 
imprisonment, false arrest, mali- 
cious prosecution, abuse of process, 
libel, slander, misrepresentation, de- 
ceit, or interference with contract 
rights.” (Emphasis added.) The 
*1366 US 702] 
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Government’s ^position is that, since 
Congress employed both the terms 
“misrepresentation” and “deceit” in 
§ 2680(h), it clearly meant to ex- 
clude claims arising out of negligent, 
as well as deliberate, misrepresenta- 
tion ; and therefore, even assuming 
that the District Court correctly 
found that the inaccurate FHA ap- 
praisal in this case resulted from 
a negligent inspection, and that re- 
spondents relied upon that appraisal 
to their detriment, 12 the claim must 
nevertheless fail as one “arising out 

t. negligent! misrepre- 
sentation.” 

We are in accord with the view 
urged by the Government, and unan- 
imously adopted by all 
Circuits which have pre- 
viously had occasion to 
pass on the question, that § 2680(h) 
comprehends claims arising out of 
negligent, as well as willful, mis- 
representation. 

The leading precedent has been 
the Second Circuit’s decision in 
Jones v United States (NY) 207 F2d 
563, which involved a statement is- 
sued to the plaintiffs by the United 
States Geological Survey errone- 
ously . estimating the oil-producing 
capacity of certain land. In reliance 


Headnote 1 


12. ^ Neitner in the; Court of Appeals, nor 
in this Court, has the Government chosen 
to contest these findings. 


upon that statement, plaintiffs sold 
securities representing oil and gas 
rights in the land for less than their 
actual value, and later sought to re- 
coup their loss from the Government 
under the Tort Claims Act on a com- 
plaint alleging negligent misrepre- 
sentation. Affirming a dismissal 
of the complaint, the Second Circuit 
tersely pointed out that g 2680(h) 
applies to both "misrepresentation” 
and “deceit,” and, “[a]s ‘deceit’ 
means fraudulent misrepresentation, 
‘misrepresentation’ must have been 
meant to include negligent misrepre- 
sentation, since otherwise the word 
‘misrepresentation’ would be dupli- 
cative.” 207 F2d, at 564. Follow- 
ing this interpretation, iri an un- 
broken line, are the cases of National 
U.'SfiS US 703] 

Mfg. Co. v United States, *210 F2d 
263 (CA8th Cir) ; Clark v United 
States, 218 F2d 446 (CA9th Cir) ; 
Miller Harness Co. v United States! 
241 F2d 781 (CA2d Cir) ; Anglo- 
American & Overseas Corp. v United 
States, 242 F2d 230 (CA2d Cir) ; 
Hall v United States, 274 F2d 69 
(CAlOth Cir). In accord also are 
Social Secur. Administration B. F. 
C. Union v United States, 138 F 
Supp 639 (DC D Md), and United 
States v Van Meter, 149 F Supp 493 
(DC ND Cal). 

Throughout this line of decisions, 
the. argument has been made by 
plaintiffs, and consistently rejected 
by the courts, until this case, that 
the bar of § 2680 (h) does not apply 
when the gist of the claim lies in 
negligence underlying the inaccu- 
rate representation, i. e., when the 
claim is phrased as one “arising out 
of” negligence rather than “mis- 
representation.” But this argu- 
ment, as was forcefully demon- 
strated by the Tenth Circuit in Hall 
v United States (F) supra, is noth- 
ing more than an attempt to circum- 
vent § 2680 (h) by denying that it 
applies to negligent misropresenta- 
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tion. In the Hall Case, it was al- 
leged that agents of the Department 
of Agriculture had negligently in- 
spected the plaintiff’s cattle and, as 
a result, mistakenly reported that 
the cattle were diseased. Relying 
upon that report, plaintiff sold the 
cattle at less than their fair value, 
and sought recovery from the Gov- 
ernment of his loss on the ground 
that it had been caused by the neg- 
ligent inspection underlying the 
agents’ report, rather than by the 
report itself. The Tenth Circuit re- 
jected the claim, stating: 

"We must then look beyond the 
literal meaning of the language to 
ascertain the real cause of com- 
plaint. . . . Plaintiff’s loss came 
about when the Government agents 
misrepresented the condition of the 
cattle, telling him they were diseased 
when, in fact, they were free from 
disease. . . . This stated a cause 
of action predicated on a misrepre- 
*1366 US 701] 

sentation. ^Misrepresentation as 
used in the exclusionary provision 
[of § 2680(h)] was meant to in- 
clude negligent misrepresentation.” 
274 F2d, at 71. 13 

In the instant case, the Fourth 
Circuit took the opposite view, and 
held that respondents could recover 
on the sole basis of the underlying 
negligence. Although it agreed that 
§ 2680(h) embraces both "negli- 

13. In Anglo-American & Overseas Corp. 
v United States (NY) 242 F2d 236, 237, 
the Second Circuit analyzed a similar claim 
and exposed its true basis: “[Plaintiff] 
contracted to sell tomato paste to the 
United States, which required as a condi- 
tion precedent to its acceptance of the 
paste that it satisfy the standards of the 
Food and Drug Administration. The paste 
was imported; and the Food and Drug 
Administration, after sampling it, issued 
‘release notices’ that notified Customs offi- 
cers that the tomato paste could enter the 
country. [Plaintiff] then accepted de- 
livery. When it in turn delivered the paste 
to the government, federal officials once 
again inspected the paste, found that it did 


gent’ and "willful” misrepresenta- 
tion, and that respondents’ claim 
might form the basis of an action 
for misrepresentation under general 
common-law principles,” 281 F2d, 
at 601, it deemed § 2680 (h) inappli- 
cable here for the reason that the 
misrepresentation was "merely inci- 
dental’’ to the "gravamen” of the 
claim, i. c., “the careless making of 
an excessive appraisal so that [re- 
spondents were] . . . deceived 

and suffered substantia] loss.” Id. 

*[366 US 705] 

281 F2d at 602. *Since § 226 of the 
National Housing Act 11 requires that 
a seller of property approved for 
FTIA mortgage insurance "shall 
agree to deliver, prior to the sale 
of the property, to the person pur- 
chasing such [property], a written 
statement setting forth the amount 
of the [FHA] appraised value . . . ,” 
the Fourth Circuit reasoned that the 
FHA appraisal procedure was de- 
signed to protect prospective home 
piii chasers; that tne Government 
(through the FHA) therefore “owed 
a specific duty” to respondents to 
make a careful appraisal; and that 
“if the government assumes a duty 
and negligently performs it, a party 
injured thereby may recover dam- 
ages from the United States even 
though the careless performance of 
the duty may have been accompa- 
nied by some misrepresentation of 
fact.” Id. 281 F2d at 599. 


not satisfy the standards of the Food and 
Drug Administration, and ordered it de- 
stroyed. [Plaintiff] sues now on the 
ground that the negligence of officials of 
the Food and Drug Administration in 
sampling the tomato paste and in issuing 
the ‘release notices’ induced it to accept 
the paste and thus suffer damages. 

“This claim, it is clear, ‘arose out of’ the 
asserted ly negligent representation of the 
quality of the tomato paste by federal em- 
ployees. Such a claim is barred by . , . 
Section 2680(h) . . , [which excepts] 

from liability negligent as well as inten- 
tional misrepresentation.” Id. 242 F2d at 
236, 237. 

14. Note 9, supra. 
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Whether or not this analysis act- 
cords with the law of States which 
have seen lit to allow recovery un- 
„ de r analogous circum- 

Headnote 2 stances, 15 it does not 
hieet the question of 

& ■ • . *1366 US 706] 

whether this claim is outside the in- 
tended scope of the Federal Tort 
Claims Act, which depends solely 
upon what Congress meant by the 
language it used in § 2680(h). 

To say, as the Fourth Circuit 
did, that a claim arises out of 
"negligence,” rather 
than "misrepresenta- 
tion,” when the loss suf- 
fered by the injured party is caused 


UNITED STATES v NEUSTADT 

366 US 696, 6 L ed 2d 614, 81 S Ct 1294' 
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Ileadnote 3 


by the breach of a "specific duty" 
Owed by the Government to him, i. e„ 
the duty to use due care in obtain- 
ing and communicating information 
upon which that party may reason- 
ably be expected to rely in the con- 
duct of his economic affairs, is only 
to state the traditional and com- 
monly understood legal definition of 
he tort of "negligent misrepresen- 
tation,” as is clearly, if not conclu- 
sively, shown by the authorities set 
*1366 US 707] 

forth in the margin, 10 and * which 
there is every reason to believe Con- 
gress had in mind when it placed the 
word “misrepresentation” before the 
word "deceit” in § 2680(h). As the 


J: r> - Pol T th Circuit sought primary 

support from the New York Court of Ap- 
in Glahaer v Shepard, 233 
' f NE 275 > 23 ALR 1425, in which 
llie defendant, who were public weighers, 
We.e requested by a vendor to weigh cer- 
tain goods and to issue a certificate of 

weilhli the b “r r - The ffoods were 

ifched inaccurately, and on the strength 
of the erroneous weight certificate, the 
buyer paid an excessive purchase price. 
In ahowing the buyer to recover from 
defendants, the New York court looked 
primarily to the negligence in performing 
the act of weighing, and stated that de- 
fendants were liable both for their “care- 
less words” and their “careless perform- 
“'T, of , a service.” The case has been 
widely _ discussed by tort authorities as 
epitomizing negligent misrepresentation.” 
548 ’ nlfii Ilarper and .Tames, Torts, 546- 
o4b (U56), Prosser, Torts, 734, 737 (1941 
ed); Bolden, Should Negligent Misrepre- 
sentations Be Treated as Negligence or 
Fraud? 18 Va L Rev 703, 708 (1932). 
Whinner has been followed in a number of 
States which have broken from the earlier 
virtually unanimous, American view sub- 
scribing to the English case of Derry v 
A PP Cas 337, 58 LJ Hop Ch 
864 (1359) (refusing to allow recovery for 
negligent misrepresentation). Sec cases 
cited in 1 Harper and James, Torts, 540. n 
' Ultramares Corp. v Touche, 

255 NY 170, 174 NE 441, 74 A Lit 1339 
Under the Federal Tort Claims Act, 
when a claim is not barred by one of the 
Act’s exclusionary provisions, the liability 
of the Government must he determined “in 
accordance with the law of the place where 
the act or omission occurred.” 28 USC 


§ 1346(b). The Fourth Circuit’s opinion, 
although it concluded that § 2080(h) did 
not bar respondents’ claim, did not indicate 
whether Virginia law follows the New 
York rule of Glanzer v Shepard (NY) su- 
pra, Tn view of our conclusion that § 2680 
(h) applies, we need not explore this ques- 
tion. 

1C. The American Law Institute’s Re- 
statement of Torts (1938), c 22, “Deceit: 
Business Transactions/ 7 Topic 3, “K eg- 
ligent Misrepresentations,” states’ as fol- 
lows : 

_ 552 -Information Negligently Supplied 
ior the Guidance of Others. 

“One who in the course of his business 
or profession supplies information for the 
guidance of others in, their business trans- 
actions is subject to liability for harm 
caused to them by their reliance upon the 
information if 

“(a) he fails to exercise that care and 
competence in obtaining and communicat- 
ing the information which its recipient is 
justified in expecting, and 
“(b) the harm is suffered 
“(i) by the person or one of the class of 
persons for whose guidance the informa- 
tion was supplied, and 

(ii) because of Lis justifiable reliance 
upon it in a transaction in which it was 
intended, to influence his conduct or in a 
transaction substantially identical there- 
with.” 

Prosser, Torts (1941 ed), c 16, “Mis- 
representation,” §87, “Basis of Responsi- 
bility,” states: 

“Responsibility for misrepresentation 
may be divided into the usual tort classifi- 
cations. It may rest upon: 
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Second Circuit observed in Jones v 
United States (NY) 207 F2d 563, 
supra, “deceit” alone would have 
been sufficient had Congress in- 
tended only to except deliberately 
false representations. 17 Certainly 
there is no warrant for 
Head note i assuming that Congress 
was unaware of estab- 
lished tort definitions when it en- 
acted the Tort Claims Act in 1946, 
after spending “some twenty-eight 
years of congressional drafting and 
redrafting, amendment and coun- 
*f36G US 7081 

ter-amendment.” United States *v 
Spelar, 338 US 217, 219, 220, 94 
L ed 3, 6, 70 S Ct 10. Moreover, 
as we hare said in considering other 
aspects of the Act: 
iieadnote 5 “There is nothing in the 
Tort Claims Act which 
shows that Congress intended to 
draw distinctions so finespun and 
capricious as to be almost incapable 
of being held in the mind for ade- 
quate formulation.” Indian Towing 
Co. v United States, 350 US 61, 68, 
100 L ed 48, 55, 76 S Ct 122, 

Regarding the Court of Appeals’ 
assertion that the Government owed 
respondents a “specific 
iieadnote g duty” to make and com- 
municate an accurate ap- 
praisal of the property, by virtue of 
the provisions of the National Hous- 


“a. An intent to deceive, consisting of 
belief that the representation is false 
.... [Sjuch an intent is required for 
the action of deceit. 

“b. Negligence in obtaining information 
or in making the representation. . . . 

“c. A policy holding the maker strictly 
responsible for the truth of the represen- 
tation, . . 

See also Bohlen, Misrepresentation as 
Deceit, Negligence, or Warranty, 42 Harv 
L Kev 733, 735-739 (1929); 23 Am Jur, 
Fraud and Deceit, § 126, “Negligent Uepre- 
sentations” (1939). 

17. See 2 Harper and James, Torts, § 29- 
.13, The Federal Tort Claims Act; Excep- 
tions to Liability, p. 1655 (1956). 


COURT REPORTS 6 L ed 2d 

ing Act, we have carefully examined 
the rather extensive legislative his- 
tory of that statute, giving particu- 
lar attention to § 226 thereof, 18 and 
have found nothing from which we 
may reasonably infer that Congress 
intended, in a case such as this, to 
limit ^ or suspend the application of 
the ‘misrepresentation” exception 
of the Tort Claims Act. Long before 
§ 226 was added to the National 
Housing Act, in 1954, requiring 
sellers to inform prospective buyers 
of FHA-appraised value, it had been 
recognized in Congress that FHA. 
appraisals would be a matter of pub- 
lic record, and would thus inure, in- 
cidentally, to the benefit of prospec- 
tive home purchasers, by affording 
them the “benefit of knowing the 
appraised value set upon the prop- 
erty . . . by a trained valuator 

acting in accordance with a proce- 
dure designed to reduce to a mini- 
mum, errors that might result from 
*[36G US 70!)] 

casual or hasty conclusions.” 19 *But 
at the same time, it was repeatedly 
emphasized that the primary and 
predominant objective of the ap- 
praisal system was the “protection 
of the Government and its insurance 
funds”; 20 that the mortgage insur- 
ance program was not designed to 
insure anything other than the re- 
payment of loans made by lender- 

18. 78 Cong Rec 11980 et seq.; 1st An- 
nual Report of FIIA (1935) (passim); 100 
Cong Roc 12349-12360; S Rep No. 1472, 
83d Cong, 2d Sess; HR Rep No. 1429, 83d 
Cong, 2d Sess; HR Conf Rep No. 2271, 83d 
Cong, 2d Sess; Hearing's Before the Senate 
Committee on Banking and Currency on 
the Housing Act of 1954, 83d Cong, 2d 
Sess; Hearings Before the House Com- 
mittee on Banking and Currency on Hous- 
ing Act of 1954, 83d Cong, 2d Sess. 

19. First Annual Report of FHA 17 
(1935). See also 90 Cong Rec A2985; 78 
Cong Rec 11981. 

20. HU Conf Rep No. 2271, 83d Cong, 2d 
Sess, p. 66. 
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condone carelessness by governrnent 
employees in gathering and promul- 
gating such information, neither 
*[306 US 711] 

*can we justifiably ignore the plain 
words Congress has used in limiting 
the scope of the Government’s tort 
liability. 28 

It follows that respondents’ claim 
is one “arising out of 
• - • misrepresenta- 

tion,” within the mean- 
ing of § 2680(h), and hence is not 
actionable against the Government 


Headnotc 10 


6 L ed 2d 

under the Tort Claims Act. Accord- 
ingly, the judgment below must be 

Reversed. 

Mr. Justice Douglas dissents. 

Mr. Justice Stewart took no part 
m the consideration or decision of 
this case. 

NOTE 

An annotation on “Construction and 
application of 28 USC § 2680 excepting 
specified claims fz-om scope of Federal 
loi-t Claims Act” appears p. 1422 in- 
fra. 


26. Our conclusion neither conflicts with 
nor impairs the authority of Indian Towing 
Co. v United States, 350 US 6], 100 L ed 
8, 76 S Ct 122, which held cognizable a 
torts Act claim for property damages 
suffered when a vessel ran aground as a 
result of the Coast Guard’s allegedly negli- 
gent failure to maintain the beacon lamp 
m a lighthouse.^ Such a claim does not 
“arise out of mis- 

Heailnote 8 representation," any more 
. _ than does one based upon a 

motor vehicle operator’s negligence in giv- 
ing a misleading turn signal. As Dean 
l rosser has observed, many familiar forms 


of negligent conduct may be said to involve 
an element of “misrepresentation,” in the 
„ , generic sense of that word, 

IJeadnote 9 but “[s]o far * s mis repxesen- 
. . tation has been treated as 

giving rise in and of itself to a distinct 
cause of action m tort, it has been iden- 
tified with the common law action of de- 
ceit,’ and has been confined “very largely 
to the invasion of interests of a financial 
or commercial character, in the course of 
business dealings.” Prosser, Torts, § 85, 
“Remedies for Misrepresentation,” at 702* 
703 (1041 ed). See also 2 Ilaroer and 
James, Torts, § 29.13, at 1655 (1956). 
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